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P failed to file a Federal incone tax return for 2002.
R determ ned a deficiency and asserted in the notice of
deficiency, the answer, and the pretrial nmenorandum
additions to tax pursuant to secs. 6651(a)(1l) and (2), and
6654(a), |.R C.

Held: Pis liable for the deficiency and additions to
t ax.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for judicial review of a notice of deficiency in which respondent
determ ned a $51, 984! deficiency for petitioner’s 2002 taxable
year. The issues for decision are:

(1) Whether a $168, 355 pension distribution to petitioner in
2002 pursuant to a qualified donestic relations order (QDPRO is
i ncludable in petitioner’s 2002 taxabl e incone;

(2) whether $8,119.20 of the $9,552 in Social Security
benefits received by petitioner in 2002 is includable in
petitioner’s 2002 taxabl e i ncone;

(3) whether petitioner is liable for additions to tax under
section 6651(a)(1)? and (2) in the anbunts of $4,120.43, and
$3, 204. 78, respectively; and

(4) whether petitioner is liable for an addition to tax
under section 6654(a) in the anbunt of $486.95 for failure to pay

estimated i ncone tax.

! The actual anpbunt of the deficiency remaining unpaid,
$18, 313 plus applicable penalties and interest, is significantly
| ess because a portion of the tax due had been w thhel d.

2 Al section references are to the Internal Revenue Code of
1986, as anmended and in effect for the taxable year at issue.
The Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhi bits are hereby incorporated by
reference into our findings. At the tinme he filed his petition,
petitioner resided in Tracy, California.

In 2002, petitioner obtained a divorce. Pursuant to a QDRO
i ssued the prior year, petitioner received a portion of his ex-

w fe’ s pension benefits, which were payable by SBC

Communi cations, Inc., his ex-wife's fornmer enployer. The QDRO
itself made clear that petitioner was responsible for all taxes
incurred by reason of any benefits paid to him On May 24, 2002,
SBC Communi cations, Inc., issued a check to petitioner in the
anount of $131,317.46. The gross anmount of the check had been
$168, 355. 71. However, $33,671.14 in Federal inconme tax and
$3,367.11 in California State incone tax had been wi thhel d.
During 2002, petitioner also received $9,552 in Social Security
benefits.

For the 2002 taxable year, petitioner’s only Federal incone
tax w thhol ding was the aforenenti oned $33,671. 14 withheld on the
SBC Communi cations, Inc., pension distribution. The parties have
stipulated that petitioner did not nake any estimated tax

paynents for the 2002 taxable year.? Petitioner did not file a

3 The $33,671.14 in Federal inconme tax withheld fromthe
(continued. . .)
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Federal inconme tax return for either 2001 or 2002. Respondent,
pursuant to section 6020(b), filed a return for 2002 for
petitioner. Petitioner had single filing status for the 2002
t axabl e year.
On April 7, 2006, respondent issued the aforenentioned

notice of deficiency.* Petitioner then filed a tinmely petition

3(...continued)
pensi on distribution, whether creditable under sec. 31 or any
other section, is treated either as a paynent of estimated tax
pursuant to sec. 6654(g)(1) or as a credit against tax under sec.
6654(f). See Wheeler v. Comm ssioner, 127 T.C. 200, 211 n.13
(2006); Mendes v. Conm ssioner, 121 T.C 308, 323 n.12 (2003).
Al t hough we are not bound by stipulations of fact that are
contrary to the facts reflected by the record, whether the
$33,671. 14 in Federal inconme tax withheld fromthe pension
distribution was treated as a paynent of estimated tax or a
credit against estimated tax, the result is the sanme because
petitioner underpaid his estimated tax for 2002 and because
respondent cal culated the addition to tax after accounting for
the $33,671.14 in Federal income tax that had been w t hhel d.

4 Before we proceed, it is worth noting that the notice of
deficiency in this case was prepared in a haphazard manner. In
that regard, under the section for penalties and additions to
tax, the notice of deficiency itself lists additions to tax under
secs. 6651(a)(1) and 6654(a). It does not list an addition to
tax under sec. 6651(a)(2). |In addition, the Form 5564, Notice of
Deficiency Waiver, sent together with the notice of deficiency,
fails to list the sec. 6651(a)(2) addition to tax. The sec.
6651(a)(2) addition to tax was listed only in the Form 4549,
| ncone Tax Exam nation Changes, which was included as an
attachnment to the notice of deficiency. Suffice it to note that
respondent raised the sec. 6651(a)(2) addition to tax in his
answer, albeit while msciting that section as sec. 6652(a)(2).
Al though the quality of the notice of deficiency is
i nconsequential to the outcone in this case, we caution that the
same mght not be true in a future case involving a simlarly
defective notice of deficiency. |In any event, an internally
i nconsi stent notice of deficiency mght be confusing to a
t axpayer and does not serve the interests of justice.
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wth this Court. Atrial was held on May 22, 2007, in San
Franci sco, California.

OPI NI ON

Parti es’ Contentions

Petitioner asserts that he believed that the $33,671. 14
wi t hhel d on the SBC Commruni cations, Inc., pension distribution
constituted full paynent of his Federal incone tax for 2002. In
addition, he asserts that he has spent all of his noney and has
nothing left. 1In his posttrial brief, petitioner asserts that he
spent the noney to pay his bills and for the benefit of his
nonprofit foundation, “Starlight Productions, an alternative
juvenile facility and rodeo school for at-risk youth in southern
California.” In support of that contention, he has submtted a
self-prepared statenent, incorporated in his brief, detailing
when and how he spent $123, 705 of the pension distribution on
Starlight Productions.?®

Respondent argues, citing section 402(a) and 402(e)(1) (A,
that petitioner must include in his 2002 incone the $168, 355.71

pension distribution. Regarding the Social Security benefits,

> At trial, petitioner testified that he had spent $123, 705
of the QDRO pension distribution on Starlight Productions but
chose not to detail the expenditures at that tine. Statenents in
brief are not evidence where they are not contained in the joint
stipulation of facts or introduced as evidence at trial, where
respondent woul d have been afforded the opportunity to cross-
exam ne petitioner and provide rebuttal or inpeachnent testinony.
See Rule 143(Db).
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respondent, citing section 86(a)(2) and 86(c)(2), asserts that
because petitioner’s gross incone for 2002 exceeded the statutory
adj usted base anount, 85 percent of petitioner’s Social Security
benefits for 2002, or $8,119, nust be included in petitioner’s
2002 income. Because petitioner did not file an inconme tax
return for 2002, respondent asserts that petitioner is |liable for
an addition to tax under section 6651(a)(1). Next, respondent
asserts that because petitioner failed to file a 2002 tax return,
the Secretary filed one on petitioner’s behalf pursuant to
section 6020(b); that a return filed pursuant to section 6020(b)
is treated as a return filed by the taxpayer for the purpose of
determ ning whether an addition to tax for failure to pay is
warrant ed under section 6651(a)(2); and that petitioner is liable
for an addition to tax under section 6651(a)(2). Finally,
respondent contends that petitioner is liable for an addition to
tax under section 6654(a) for failing to pay estimated tax in
2002.

1. Taxability of the Pension Distribution

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability for an incone tax deficiency is presuned
correct, and the taxpayer bears the burden of proving that the

determnation is inproper. See Rule 142(a); Welch v. Helvering,

290 U.S. 111, 115 (1933).
Section 61(a) specifies that, “Except as otherw se

provi ded”, gross incone includes “all incone from whatever source
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derived”. Pensions are |listed anong the forns of income wthin
the definition of section 61(a). Sec. 61(a)(11). Under section
402(a), a pension distributionis normally taxed to the
distributee.® Pursuant to section 402(e)(1)(A), the spouse or
former spouse is treated as the distributee with respect to
distributions allocated to that spouse pursuant to a QDRO and
such distributions therefore becone taxable incone to that
spouse. In this situation, the spouse receiving the distribution
pursuant to the QDRO is al so known as an “alternate payee”.

Secs. 402(e)(1)(A), 414(p)(8).

In 2002, petitioner received the $168, 355. 71 pensi on
distribution as an alternate payee under the QDRO. As a
consequence, he was required to include the full anmount of that
distribution in his 2002 incone. Although the Court is
synpathetic to petitioner’s clainmed financial hardship, his
argunment that he has spent the noney primarily for el eenosynary
pur poses and may now be unable to pay his tax liability is
irrelevant to the existence of the tax liability.

To the extent that petitioner asserts entitlenment to
charitable contribution deductions for asserted expenditures
related to his foundation, the Court concludes that he has not

carried the burden of proving entitlenment to any such deducti ons.

6 As a technical matter, sec. 402(a) provides that the
distribution is taxable under sec. 72.
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See Rule 142(a); INDOPCO, Inc. v. Conm ssioner, 503 U.S. 79, 84

(1992).7 In that regard, many of petitioner’s clained
expenditures relate to taxable years other than 2002, the only
taxabl e year at issue in this case. |In addition, sone of the
expendi tures are vaguely descri bed and do not appear to
constitute charitable contributions. For instance, petitioner
asserts that he spent $10,000 in 2002 on “vacations.” Mbst
inportantly, petitioner has not denonstrated that any
expenditures that m ght qualify for deduction were actually made,
for instance, by submtting cancel ed checks or other proof.

Al t hough the Court appl auds petitioner’s efforts to help
children, he has not denonstrated entitlenent to any charitable
contribution deductions for the 2002 taxabl e year.

[11. Taxability of the Social Security Benefits

Section 86 contains a fornula for taxing Social Security
benefits. Although the fornula is sonmewhat conpl ex, the bottom
line is that a single taxpayer whose nodified adjusted gross

i ncome plus one-half of his Social Security benefits exceeds an

" As an initial matter, it is questionable whether
petitioner’s foundation even qualifies as an organi zation
described in sec. 170(c)(2) for which a charitable contribution
deduction can be taken under sec. 170(a). Although there is a
Starlight Productions in California listed in IRS Publication 78,
Cumul ative List of Organizations Described in Section 170(c) of
the Internal Revenue Code, it is unclear whether that
organi zation is the one to which petitioner refers. 1In any
event, for the reasons stated in this opinion, that issue has no
bearing on the outcone of this case.
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“adj usted base anmount” of $34,000 nust include in his gross
i ncome 85 percent of his Social Security benefits. Sec.
86(a)(2), (c)(2).

In this case, in light of our earlier conclusion that
petitioner was required to include the full anmount of the
$168, 355. 71 pension distribution in his 2002 incone,
petitioner’s 2002 nodified adjusted gross incone greatly exceeded
$34, 000, the statutory “adjusted base anpbunt.” As a consequence,
85 percent of the $9,552 in Social Security benefits that
petitioner received in 2002, or $8,119.20, was taxable income to
petitioner in 2002. Sec. 86(a)(2)(B)

V. Additions to Tax

A. Respondent’s Burden of Production

Under section 7491(c), respondent bears the burden of
production with respect to a taxpayer’'s liability for penalties
or additions to tax. This neans that respondent nust “cone
forward with sufficient evidence indicating that it is
appropriate to i npose the relevant penalty.” H gbee v.

Conmm ssioner, 116 T.C 438, 446 (2001). In instances where an

exception to the penalty or addition to tax is afforded upon a
show ng of reasonabl e cause, the taxpayer bears the burden of

denonstrating such cause. 1d. at 446-447
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B. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely return unless it is shown that such failure is due
to reasonabl e cause and not to wllful neglect. “[R]easonable
cause” is described by the applicable regulations as the exercise
of “ordinary business care and prudence”. Sec. 301.6651-1(c)(1),

Proced. & Admn. Regs.; see also United States v. Boyle, 469 U S

241, 246 (1985). “[Willful neglect” is interpreted as a
“conscious, intentional failure or reckless indifference.”

United States v. Boyle, supra at 245.

Here, respondent has net the burden of production because
petitioner has admtted that he failed to file a Federal incone
tax return for 2002. Petitioner has not presented any evi dence
to suggest that his failure to file was due to reasonabl e cause.
Al though, at trial, petitioner testified that he thought that the
Government had recouped all of the tax that he owed for 2002,

t hat does not establish reasonable cause for failing to file a

tax return. See Kni ght v. Conmmi ssioner, T.C. Menp. 1984-376

(hol ding that an unconfirnmed belief that petitioner did not owe
tax did not constitute reasonable cause for failing to file a tax
return). Consequently, the Court sustains respondent’s

inposition of an addition to tax pursuant to section 6651(a)(1).
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C. Section 6651(a)(2) Addition to Tax

Section 6651(a)(2) inposes an addition to tax for failure to
pay the amobunt of tax shown on a return. That addition to tax
applies only when an anount of tax is shown on a return. Cabirac

v. Comm ssioner, 120 T.C 163, 170 (2003). Under section

6651(g), a return prepared by the Secretary pursuant to section
6020(b) is treated as a return filed by the taxpayer for the
pur pose of determ ning the anount of an addition to tax under
section 6651(a)(2).

Petitioner did not file a return for 2002. Nevert hel ess,
respondent, pursuant to section 6020(b), filed a return for
petitioner that qualifies as a return for purposes of section

6651(a)(2). See Wheeler v. Comm ssioner, 127 T.C. 200, 208-210

(2006). Petitioner failed to pay his entire 2002 tax liability
as shown on the return filed by the Secretary pursuant to section
6020(b). Accordingly, respondent has net the burden of
production with respect to the section 6651(a)(2) addition to
tax. Because petitioner has not denonstrated reasonabl e cause
and has offered no reason, other than that he spent all of his
money, for failing to pay the anount of tax shown on his 2002
return, he is liable for an addition to tax pursuant to section

6651(a) (2).
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D. Section 6654(a) Addition to Tax

Section 6654(a) inposes an addition to tax for underpaynent
of estimated incone tax by an individual taxpayer. That addition
to tax is conputed by reference to four required install nent
paynments of the taxpayer’s estimated tax liability, each
constituting 25 percent of the “required annual paynent.” Sec.
6654(d) (1) (A). For taxpayers whose adjusted gross incone for the
precedi ng year was $150, 000 or |ess, the “required annual
paynment” is equal to the |lesser of (1) 90 percent of the tax
shown on the individual's return for that year or, if no return
is filed, 90 percent of his or her tax for such year, or (2) if
the individual filed a return for the imedi ately preceding
t axabl e year, 100 percent of the tax shown on that return. Sec.
6654(d) (1) (A, (B)(i) and (ii).

Here, petitioner failed to file a 2002 Federal incone tax
return and made no estimated tax paynments for 2002. Petitioner
also failed to file a 2001 Federal incone tax return. Because
petitioner did not file a return for the precedi ng taxabl e year,
2001, respondent has net his burden of producing evidence that
petitioner had a required annual paynent of estimated tax for

2002.
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The Court al so concludes that petitioner does not fit
within any of the exceptions listed in section 6654(e).® As a
consequence, the Court sustains respondent’s determ nation of the
addition to tax pursuant to section 6654(a).

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.

8Sec. 6654(e) provides two exceptions to the sec. 6654(a)
addition to tax. First, the addition is not applicable if the
tax shown on the taxpayer’s return for the year in question (or,
if noreturnis filed, the taxpayer’'s tax for that year), reduced
for these purposes by any allowable credit for wage w thhol di ng,
is less than $1,000. Sec. 6654(e)(1). Second, the addition is
not applicable if the taxpayer’s tax for the full 12-nonth
precedi ng taxabl e year was zero and the taxpayer was a citizen or
resident of the United States. Sec. 6654(e)(2). In light of our
earlier conclusions regarding the taxability of the pension
di stribution and Social Security benefits, petitioner is |liable
for a deficiency for 2002 that net of wi thholding exceeds $1, 000.
And, because petitioner failed to file a 2001 Federal incone tax
return, it has not been shown that he had no tax liability in
2001.



